An Empirical Examination of product and Litigant-Specific Theories for the Divergence between NAFTA Chapter 19 and U.S. Judicial Review by Colares, Juscelino F.
Case Western Reserve University 
School of Law Scholarly Commons 
Faculty Publications 
2008 
An Empirical Examination of product and Litigant-Specific 
Theories for the Divergence between NAFTA Chapter 19 and U.S. 
Judicial Review 
Juscelino F. Colares 
Case Western Reserve University School of Law, juscelino.colares@case.edu 
Follow this and additional works at: https://scholarlycommons.law.case.edu/faculty_publications 
 Part of the International Law Commons 
Repository Citation 
Colares, Juscelino F., "An Empirical Examination of product and Litigant-Specific Theories for the 
Divergence between NAFTA Chapter 19 and U.S. Judicial Review" (2008). Faculty Publications. 169. 
https://scholarlycommons.law.case.edu/faculty_publications/169 
This Article is brought to you for free and open access by Case Western Reserve University School of Law Scholarly 
Commons. It has been accepted for inclusion in Faculty Publications by an authorized administrator of Case 
Western Reserve University School of Law Scholarly Commons. 
Electronic copy available at: http://ssrn.com/abstract=997949
 
 
	
     
AUSTIN   BOSTON   CHICAGO   NEW YORK   THE NETHERLANDS
Law & Business
Electronic copy available at: http://ssrn.com/abstract=997949
)#(' " A   
 
' ' '#'  
(B . '
0 

 
'B 
( $ " A   

# 

 # )#(# $C

'
 +  <+ 3$A" .$
8' A'
 '$9B 3 +<
8' # 
 $
  
( $
#B #
' ' '#' "
 #
 /$# 'C

 6### )9
)## /
6# '
6'
'#(B ?+ D
8' A'

 +++24<
 A   
 
E$" 
 $
& #= #  "
#$
 E# ' E## 
 # $
# #(
'  '$' 
&
 #
 /$# 'C
#$
 $# ,$' 
#- &
?6)04CF8G+0CF8<1<C
(# H
 # #
 / 
C )# $
$ 
 ## ' 

( 

  I*+ ,-+< 4+04 
  ##J9  C$

)
'$# 
# '  ( "B >B 8C 8) +2<1< 3 & 3$" (

 'CB *40 6 
'B /B > <+C )
## # #'  $
#
'$ 
&
>
 
 
' 'B $F
 3$" ( 
 'B *40 6 
'B /B > <+C
 (# #/'C 
  
 (# H
 "  
'$'B #
'   / #"# 

#'  " 
 
 " " #B $
$B $($B (

$
"B $
' 


( #B  (
 (   ##
 
 ( #(C
)##
 
 # (# $
 #  
' 
 ( $
"( 
 C )# " 
&
)##
# B 
# A  B <4 ( /B <( 

B  ;
9B ;
+++20+B 8' # 
 $C 2& ##
#J9  C$

  %  # '='F#$'  &' (  )'K 	* "
 (+$
"#  6
 " 6

9# 'CB 
"#
B 5#
)'  ( ('#C
Guide to Authors
The following is a brief guide concerning the provision of articles which may be of 
assistance to authors.
1. Articles must be submitted in Microsoft Word-format, in their final form, in correct
English.The electronic file can be presented to the Editor by email, through
edwin.vermulst@vvg-law.com.
2. Special attention should be given to quotations, footnotes and references which
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avoid descriptive matter in narrow columns.
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address of the author(s), should be provided in the first footnote of the manuscript.
5. Due to strict production schedules it is often not possible to amend texts after
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No Yes Total
Same  58 61.70%  56 75.68% 114
Rate Status
After Review
Change  36 38.30%  18 24.32% 54
Total 94 74  n = 168
Fisher’s Exact Test Calculation
Observed
Frequencies
Associated p value
58 56
36 18 Pk + Pk+1 + Pk+2 . . . = 0.067 > 0.05
(Level of
statistical
significance)
T bl A2 CIT/CAFC
6 & .F..
Commodity Given LDC Litigation
No Yes Total
Same  82 65.08%  32 76.19% 114
Rate Status
After Review
Change  44 34.92%  10 23.81% 54
Total 126 42  n = 168
Fisher’s Exact Test Calculation
Observed
Frequencies
Associated p value
82 32
44 10 Pk + Pk+1 + Pk+2 . . . = 0.252 > 0.05
(Level of
statistical
significance)
 .5) +1  8 >8. 	 <+0
6 *& .F..
 DRAFT OF DEC. 20, 2007
Commodity Given Multiple Country Litigation
No Yes Total
Same  104 65.82%  10 100.00% 114
Rate Status
After Review
Change  54 34.18%  0 0.00% 54
Total 158 10  n = 168
Fisher’s Exact Test Calculation
Observed
Frequencies
Associated p value
104 10
54 0 Pk + Pk+1 + Pk+2 . . . = 0.031 < 0.05
(Level of
statistical
significance)
6 & .F..
Table A4: CIT/CAFC
Commodity Given LDC Participation in Litigation
with Developed Country
No Yes Total
Same  107 66.46%  7 100.00% 114
Rate Status
After Review
Change  54 33.54%  0 0.00% 54
Total 161 7  n = 168
Fisher’s Exact Test Calculation
Observed
Frequencies
Associated p value
107 7
54 0 Pk + Pk+1 + Pk+2 . . . = 0.098 > 0.05
(Level of
statistical
significance)
T bl A5 NAFTA
<+4 >8   
6 0& 
Commodity
No Yes Total
Same  9 45.00%  5 23.81% 14
Rate Status
After Review
Change  11 55.00%  16 76.19% 27
Total 20 21  n = 41
Fisher’s Exact Test Calculation
Observed
Frequencies
Associated p value
9 5
11 16 Pk + Pk+1 + Pk+2 . . . = 0.197 > 0.05
(Level of
statistical
significance)
6 4& 
Commodity Given LDC Litigation
No Yes Total
Same  12 33.33%  2 40.00% 14
Rate Status
After Review
Change  24 66.67%  3 60.00% 27
Total  36 5  n = 41
Fisher’s Exact Test Calculation
Observed
Frequencies
Associated p value
12 2
24 3 Pk + Pk+1 + Pk+2 . . . = 1.000 > 0.05
(Level of
statistical
significance)
 .5) +1  8 >8. 	 <+<
6 <&  @.8? "6	8B 08  %9	& )8
No Yes Total
Same  9 45.00%  5 35.71% 14
Rate Status
After Review
Change  11 55.00%  9 64.29% 20
Total 20 14  n = 34
Fisher’s Exact Test Calculation
Observed
Frequencies
Associated p value
9 5
11 9 Pk + Pk+1 + Pk+2 . . . = 0.728 > 0.05
(Level of
statistical
significance)
6 6+& .F..
LDC in Litigation
No Yes Total
Same  63 69.23%  51 66.23% 114
Rate Status
After Review
Change  28 30.77%  26 33.77% 54
Total 91 77  n = 168
Fisher’s Exact Test Calculation
Observed
Frequencies
Associated p value
63 51
28 26 Pk + Pk+1 + Pk+2 . . . = 0.741 > 0.05
(Level of
statistical
significance)
<+ >8   
6 6& .F..
No Yes Total
Same  102 66.67%  12 80.00% 114
Rate Status
After Review
Change  51 33.33%  3 20.00% 54
Total 153 15  n = 168
Fisher’s Exact Test Calculation
Observed
Frequencies
Associated p value
102 12
51 3 Pk + Pk+1 + Pk+2 . . . = 0.391 > 0.05
(Level of
statistical
significance)
6 6*& .F..
LDC-Only Cases
No Yes Total
Same  72 69.90%  42 64.62% 114
Rate Status
After Review
Change  31 30.10%  23 35.38% 54
Total 103 65  n = 168
Fisher’s Exact Test Calculation
Observed Frequencies Associated p value
72 42
31 23 Pk + Pk+1 + Pk+2 . . . = 0.501 > 0.05
(Level of
statistical
significance)
 .5) +1  8 >8. 	 <+1
6 6& .F..
LDC-Appearing-Alone Cases
No Yes Total
Same  75 70.75%  39 62.90% 114
Rate Status
After Review
Change  31 29.25%  23 37.10% 54
Total 106 62  n = 168
Fisher’s Exact Test Calculation
Observed Frequencies Associated p value
75 39
31 23 Pk + Pk+1 + Pk+2 . . . = 0.309 > 0.05
(Level of
statistical
significance
bl C /CA C
6 60& .F..
Involvement in Litigation
No Yes Total
Same  105 67.31%  9 75.00% 114
Rate Status
After Review
Change  51 32.69%  3 25.00% 54
Total 156 12  n = 168
Fisher’s Exact Test Calculation
Observed
Frequencies
Associated p value
105 9
51 3 Pk + Pk+1 + Pk+2 . . . = 0.753 > 0.05
(Level of
statistical
significance)
< >8   
))@ 
+C  / /#' ( 

  8 $" 
# ,< 
 +
/ #-&
9 8 * %  
B ) 
C 82.2*2+124 ,
) > <B 0- , H" 'C-K 
 ) %  9 8 *
%  
B ) 
C 82.2*2+120 , ) 3C +B
0- , .	 'C-K 
 ! "'   
B ) 
C
82.22+12< , ) C 0B *- ,( 
 H" 'C-K
   
B ) 
C 82.22+124 , )
3C <B - , ## / -K   
  
 
- 
+B ) 
C 823@2112+12* , ) 3" *B - ,<( 
'C /C-K    &   
B ) 
C 82
.22+12< , ) 3C <B - ,.	 ## / -K

@8 
'  #   +B ) 
C 82.212
+12+ , ) 3C B +- ,*'  'C /C-K    *
 
B ) 
C 82.212+12* , ) >" +4B +111-
, 'C /C-K   
  
-  +B ) 
C 821<2
+12+ , ) > +B +111- ,0(  'C /C-K @@

-!  +B ) 
C 821<2+12< , ) C *B +111-K
# 
 #!  +B ) 
C 82102+120 , ) $C +B
+114- ,  'C-K 0 
 '   +B ) 
C 82
102+12 , ) >" *+B +114- ,  'C-K @@

-!  +B ) 
C 82102+12+ , ) C *B +114-
,0(  'C /C-K " % &**  +B ) 
C 8212
+12 , ) $C B +110- , .	 'C-K ", ! 

B ) 
C 8212+12+ , ) 3" *B +110- ,4( 
' /C-K 
 
@8 
'  #   
B )

C 821*2+12* , ) $C *+B +11- ,  'C-K 
 
@
@" 
'    
B ) 
C 821*2+12 , )
$C *+B +11- ,  'C-K   &   
B ) 
C
8212+12 , ) $C 4B +11*- ,  'C-K 
 !
"'   
B ) 
C 8212+12 , ) >" 4B
+11*- , H" 'C-K 
 ! "'   
B ) 
C
8212+12+ , ) 3" 4B +11*- , .	 'C-K ", ! 

B ) 
C 821+2+12 , ) C 4B +11- ,0( .	 'C
/C-K ", !  
B ) 
C 821+2+12* , ) 3" +1B
+11-,( .	 'C /C-K 8*   @*  ,
	M*  
B ) 
C 8212+12+ , ) 3" B +11+-
,  'C-K # 
  #  -  
B ) 
C 8212
+124 , ) C B +11- , .	 'C-K # 
  # 
-  
B ) 
C 8212+12++ , ) C B +11- ,
 .5) +1  8 >8. 	 <+
H" 'C-K .!  8 	+* " 8  
B ) 
C 8212
+12< , ) > *B +11- , .	 'C-K 8 8*' 

B ) 
C 8212+12+ , ) $C +0B +11- , 
'C-C
C  / /#' ( 

  8 $" 
# /
/
.

'# ,+4 
 < /##-&
)  9 8 * % ,> <B 0-K ) % ,3C +B 0-K
! "' ,C 0B *-K   ,3C <B -K   
&  ,3C <B -K   
  
 
- ,3" *B
-K    * ,>" +4B +111-K   
  
- ,>
+B +111-K # 
 #! ,$C +4B +114-K 
 
@@" 
'  
,$C *+B +11-K   &  ,$C 4B +11*-K "' ,>" 4B +11*-K
! "' ,3" 4B +11*-K # 
  #  - ,C B +11-K #

  #  - ,C B +11-K 8 8*' ,$C +0B +11-C ,(
'#/ / -
*C  / ' ( 

  8 $" 
# /
/
.

'# ,0 
 + $#-&

'  
 &  % 8  
B ) 
C 82.22
+121 , ) C +B - , H" 'C-K   

 
-  +B ) 
C 821<2+12 , ) $C B +11-
,(  'C /C-K   
  
 
-  +B )

C 82102+12 , ) C +*B +114- ,*'  'C /C-K  
&   
B ) 
C 8212+12* , ) $C +B
+11*- , .	 'C-K   &   
B ) 
C 82
12+120F4 , ) >C <B +11- , H" 'C-C
< >8   
Guide to Authors
The following is a brief guide concerning the provision of articles which may be of 
assistance to authors.
1. Articles must be submitted in Microsoft Word-format, in their final form, in correct
English.The electronic file can be presented to the Editor by email, through
edwin.vermulst@vvg-law.com.
2. Special attention should be given to quotations, footnotes and references which
should be accurate and complete. In the case of book references please provide the
name of author, publisher, place and year of publication.
3. Tables should be self-explanatory and their content should not be repeated in the
text. Do not tabulate unnecessarily. Keep column headings as brief as possible and
avoid descriptive matter in narrow columns.
4. A brief biographical note, including both the current affiliation as well as the email
address of the author(s), should be provided in the first footnote of the manuscript.
5. Due to strict production schedules it is often not possible to amend texts after
acceptance or send proofs to authors for correction.
6. Articles which are submitted for publication to the editor must not have been, nor
be, submitted for publication elsewhere.
7.
placed at the beginning of the article.This abstract will also be added to the free
search zone of the Kluwerlaw Online database.
The article should contain an abstract, a short summary of about 100 words,
Editor
Edwin Vermulst,  partner Vermulst Verhaeghe & Graafsma, Brussels, Belgium
Associate Editors
Petros C. Mavroidis, Edwin B. Parker Professor of law at Columbia Law School, 
New York, professor of law at the University of Neuchatel & CEPR
Thomas Cottier, Professor of European and International Economic Law, 
Managing Director World Trade Institute, University of Berne, Switzerland
Thomas Wälde, professor, CEPMLP/University of Dundee, Essex Court 
Chambers, London
Bernard Hoekman, Development Research Group, The World Bank
Junji Nakagawa, Professor, University of Tokyo, Tokyo, Japan
Yong-Shik Lee, St. John’s University School of Law, Queens, New York
Faizel Ismail, Head of the South African Delegation to the WTO, Geneva
Gary N. Horlick, partner, WilmerHale, Washington DC
David Palmeter, Senior Counsel, Sidley Austin LLP
All correspondence should be addressed to the Editor
under reference of:
Journal of World Trade
E-mail: edwin.vermulst@vvg-law.com
All rights reserved. No part of this publication may be reproduced, stored in a retrieval
system, or transmitted in any form or by any means, mechanical, photocopying, recording
or otherwise, without prior written permission of the publishers.
Permission to use this content must be obtained from the copyright owner.
Pl l tease app y o: Permissions Department, Wolters Kluwer Legal, 76 Ninth Avenue, 7th 
Floor, New York, NY 1001-5201 United States of America. permissions@kluwerlaw.com
© 2006 Kluwer Law International
ISSN 1011-6702 Mode of citation: 40:6 J.W.T.
© 2008  International
Guide to Authors
The following is a brief guide concerning the provision of articles which may be of 
assistance to authors.
1.Articles must be submitted in Microsoft Word-format,in their final form,in correct
English.The electronic file can be presented to the Editor by email,through
edwin.vermulst@vvg-law.com.
2.Special attention should be given to quotations,footnotes and references which
should be accurate and complete.In the case of book references please provide the
name of author,publisher,place and year of publication.
3.Tables should be self-explanatory and their content should not be repeated in the
text.Do not tabulate unnecessarily.Keep column headings as brief as possible and
avoid descriptive matter in narrow columns.
4.A brief biographical note,including both the current affiliation as well as the email
address of the author(s),should be provided in the first footnote of the manuscript.
5.Due to strict production schedules it is often not possible to amend texts after
acceptance or send proofs to authors for correction.
6.Articles which are submitted for publication to the editor must not have been,nor
be,submitted for publication elsewhere.
7.
placed at the beginning of the article.This abstract will also be added to the free
search zone of the Kluwerlaw Online database.
The article should contain an abstract,a short summary of about 100 words,
Editor
Edwin Vermulst,  partner Vermulst Verhaeghe & Graafsma, Brussels, Belgium
Associate Editors
Petros C. Mavroidis, Edwin B. Parker Professor of law at Columbia Law School, 
New York, professor of law at the University of Neuchatel & CEPR
Thomas Cottier, Professor of European and International Economic Law, 
Managing Director World Trade Institute, University of Berne, Switzerland
Thomas Wälde, professor, CEPMLP/University of Dundee, Essex Court 
Chambers, London
Bernard Hoekman, Development Research Group, The World Bank
Junji Nakagawa, Professor, University of Tokyo, Tokyo, Japan
Yong-Shik Lee, St. John’s University School of Law, Queens, New York
Faizel Ismail, Head of the South African Delegation to the WTO, Geneva
Gary N. Horlick, partner, WilmerHale, Washington DC
David Palmeter, Senior Counsel, Sidley Austin LLP
All correspondence should be addressed to the Editor
under reference of:
Journal of World Trade
E-mail:edwin.vermulst@vvg-law.com
All rights reserved.No part of this publication may be reproduced,stored in a retrieval
system,or transmitted in any form or by any means,mechanical,photocopying,recording
or otherwise,without prior written permission of the publishers.
Permission to use this content must be obtained from the copyright owner.
Pllt ease appy o: Permissions Department, Wolters Kluwer Legal, 76 Ninth Avenue, 7th 
Floor, New York, NY 1001-5201 United States of America. permissions@kluwerlaw.com
© 2006 Kluwer Law International
ISSN 1011-6702Mode of citation:40:6 J.W.T.
© 2008  International
21
JO
U
R
N
A
L O
F W
O
R
LD
 TR
A
D
E
 - vol 42-1 - K
LU
W
E
R
 - 16388 - IN
N
E
R
 
     
2 4
